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ORDER 

PER BEENA PILLAI, JUDICIAL MEMBER 

Present appeal is filed by assessee against order dated 14/10/2019 

passed by Ld.CIT(A)-2, Bangalore for A.Y. 2013-14 on following 

grounds of appeal: 

“1. The learned Assessing Officer had erred in passing the 
order in the manner passed by him and the learned CIT (A) 
has erred in partially confirming the same. The orders 
passed being bad in law and liable to be quashed. 
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2. In any case and without prejudice, the learned 
Assessing officer had erred in disallowing the entire 
deduction of Rs. 1,47,84,501 claimed u/s I OAA of the Act 
holding that 
i) the appellant had artificially inflated the profits of 
eligible SEZ units by making voluntary adjustments. 
ii) the appellant had failed to substantiate the adjustments 
made while computing the profits of the eligible 
undertaking; 
 
And the learned CIT(A) has erred in confirming the same. 
The reasoning given by the Authorities below being totally 
contrary to available facts and law are to be disregarded 
and the denial of deduction as claimed is to be deleted. 
 
3. In any case and without further prejudice, the learned 
assessing officer had erred in holding that the appellant 
has not apportioned various general expenses incurred to 
SEZ unit, thereby inflated the profit of the eligible unit and 
the learned CIT(A) has erred in confirming the same. The 
Conclusions of authorities below being contrary to facts 
and law applicable are to be rejected. 
 
4. The learned Assessing officer had erred in disallowing a 
sum of Rs. 4,81,257/- being premium on options contract 
as speculative in nature and the learned CIT(A) has erred 
in confirming the same. On proper appreciation of facts 
and the law applicable, the payment is made to hedge the 
currency fluctuations. There is no speculation at all. The 
disallowance as made being totally erroneous is to be 
deleted. 
 
5. The appellant is entitled to set off of brought forward 
losses from earlier years and same is to be allowed to 
appellant. 
 
6. The learned Assessing Officer has erred in levying 
Interest U/s. 234B and 234C of the 1.T. Act 1961. The 
appellant denies the liability to pay interest. The interest 
debited is bad in law and on facts has to be deleted 
entirely. 
 
7. In view of the above and on other grounds to be 
adduced at the time of hearing, it is requested that 
impugned order be quashed or atleast additions made to 
income be deleted, the deduction u/s.10AA of the Act be 
allowed to appellant in the manner claimed by it, premium 
on option contract be allowed, the claim for set off of 
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brought forward losses be allowed and interest levied be 
also deleted.” 

2. Brief facts of the case are as under: 

2.1 Assessee is a company and filed its return of income declaring 

Nil on 28/09/2013.  The case was selected for scrutiny under CASS 

and notice u/s. 143(2) r.w.s. 142(1) was issued in response to 

which the representative of assessee appeared before the Ld.AO and 

filed requisite details. 

2.2 The Ld.AO observed that assessee is engaged in the business of 

service sector providing IT enabled services, BPO services etc.  The 

Ld.AO observed that assessee claimed deduction u/s. 10AA from 

three types of unit.  One being STPI unit and other being SEZ unit, 

both in India and the last being USA branch in the following 

manner. 

 STPI Unit SEZ Unit US Branches Total 

Profit as per 

P&L account 
(1,02,29,825) 18,36,610 3,86,07,153 3,02,13,938 

Add: Transfer 

Pricing Billing 
5,52,19,775 1,22,29,483 (6,74,49,258)  

 4,49,89,950 1,40,66,093 (2,88,42,105) 3,02,13,938 

2.3 The Ld.AO was of the opinion that the assessee converted the 

loss of STPI unit into profit and the profit of USA branch into loss.  

The assessee was therefore asked to substantiate the claim.  The 

Ld.AO also noted that due to additional transfer pricing billing, the 

profit of SEZ unit was converted from Rs.18,36,610/- to 

Rs.1,40,66,093/- and ultimately the claim of assessee u/s. 10AA 

was at Rs.1,47,84,501/-.  The Ld.TPO noted that the assessee 

declared a voluntary TP adjustment in the computation of income 

only to increase the profit of SEZ unit and to claim enhanced 

benefit u/s. 10AA of the Act.  The Ld.TPO was therefore of the 
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opinion that, the assessee has not substantiated the voluntary TP 

adjustment and the nature source thereof, in order to comply with 

the claim of deduction u/s. 10AA of the Act. 

2.4 The Ld.TPO also noted that the assessee had claimed a 

premium on option contract of Rs.4,81,257/-, that was disallowed 

by the Ld.AO as speculative in nature.  The Ld.AO further noted 

that assessee had not debited any expenses incurred on the 

investments made towards tax free income as per section 14A of the 

Act and therefore a disallowance of Rs.57,677/- was computed by 

the Ld.AO by resorting to Rule 8D(2)(iii) of the IT Rules. 

2.5 Aggrieved by the above additions made, the assessee preferred 

appeal before the Ld.CIT(A).  The Ld.CIT(A) after considering the 

submissions made by the assessee upheld the disallowances made 

by the Ld.AO in respect of the deduction claimed u/s. 10AA and 

disallowance made u/s. 14A of the Act.  With respect to the claim of 

premium paid on option contracts, the Ld.CIT(A) held that the 

assessee failed to highlight the receivables / payables against which 

the hedging transaction were undertaken, and in the absence of 

such working, the findings of the Ld.AO were that, the losses are 

speculative in nature can be set off against only speculative income.  

He thus upheld the observations of the Ld.AO and confirmed the 

disallowance made. 

2.6 Aggrieved by the order of Ld.CIT(A), assessee is in appeal before 

this Tribunal. 

3. The Ld.AR at the outset submitted that assessee has raised 

grounds only in respect of following two issues 

Issue – 1: Claim of deduction under section 10AA of Rs.1,47,84,501 

Issue – 2: Deduction of premium paid on option contracts 

amounting to Rs.4,81,257. 
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4. The Ld.AR submitted that Ground nos. 2-3 are in respect of Issue 

1.  The Ld.AR vide synopsis submitted as under:- 

“2.1 The Appellant during the year operated from two STPI 
and one SEZ unit. The bills/invoices for services are 
generally raised by respective units. However, in certain 
cases, the US branch undertook the function of billing for 
services rendered by the Indian STPI/SEZ units. This was 
done for business and strategic reasons and at the 
insistence of the US clients (detailed in the submissions 
made to the CIT(A) @ Page 57 of the paperbook). This 

modus operandi has continued in the subsequent years for 
the purposes of billing/invoicing its US clientele. This 
practice for the subsequent years remained undisturbed. 
The return of income for those years has been accepted by 
the Department without proposing any adjustments. 
Having allowed the deduction for subsequent years and on 
the principle of consistency, the deduction claimed by the 
Appellant under section 10AA for the year under appeal 
should be allowed following the Apex court decisions in 
CIT vs. Excel Industries Ltd 358 ITR 295 (SC); Radhasoami 
Satsang Saomi Bagh v. CIT [1992] 193 ITR 321 (SC); 
Bharat Sanchar Nigam Ltd. v. Union of India [2006] 282 
ITR 273. 
Reallocation of revenue from branch to STPI and SEZ units 
2.2 The Appellant provided detailed charts to substantiate 
that the services were rendered from STPI and SEZ units 
in India and that merely the billing for such services was 
undertaken by the US branch office. [Page 148-150 of the 
paperbook]. 
 
2.3 The above mentioned charts depicted the activity wise 
and unit wise services rendered to US clients. The 
following services were rendered by the STPI and SEZ 
units to US clients: 
a) Charting 
b) Coding 
c) Data Processing 
d) Survey Programming 
e) SP-Dimension 
f) Project Management 
 
2.4 The chart also depicts the following: 
a) Month-wise details of headcount of employees employed 
for services rendered by the SEZ and STPI units to US 
clients. 
b) Month-wise details of number of hours worked by 
employees for services rendered by the SEZ and STPI 
units. 
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c) Month-wise details of the bills raised for the above 
services rendered by the SEZ and STPI units to US clients 
d) An amount of USD 2,24,848 was billed by the US 
branch for the services rendered by the SEZ unit from 
India. The translated to an amount of Rs. 1,22,29,483 
(approx. USD/INR rate = 54.39) which was reallocated to 
the SEZ unit. 
e) An amount of USD 10,14,920 was billed by the US 
branch for the services rendered by the STPI unit from 
India. This translated to an amount of Rs. 5,52,19,775 
(approx. USD/INR rate=54.39) which was reallocated to 
the STPI unit. 
The Appellant also wishes to submit that employee wise 
details at both the SEZ and STPI units are also available to 
corroborate these detailed charts. 
 
2.5 The revenues were reallocated from the US branch to 
the STPI and SEZ units on a rational, logical and scientific 
basis. Hence, the deduction as claimed by the Appellant 
under section 10AA should be allowed. 
 
Adjustment under section 92C(4)  
2.6 As per the learned AO deduction under section 10AA 
was not permissible as per the provisions of section 92C(4) 
of the Act. The first proviso to section 92C(4) states that no 
deduction under section 10A or section 10AA or section 
10B or under Chapter VIA shall be allowed in respect of 
the amount of income by which the total income has been 
enhanced in line with determination of the Arm's Length 
Price ('ALP') by the assessing officer/TPO. 
 
2.7 The reallocation of revenue of the branch does not 
constitute an international transaction. Transactions 
between a foreign Branch and an Indian Head Office do 
not constitute an international transaction under Chapter X 
of the Act. The branch office is an apparition, it is merely a 
projection of the head office on foreign soil. It is not an 
autonomous body. The status of a branch would also be 
'resident'. As no non-resident is involved, the impugned 
reallocation is not governed by TP provisions. The entire 
exercise of the learned AO is bad in law. 
 
2.8 Such principles have been enunciated by the Delhi 
Tribunal in the case of Aithent Technologies (P.) Ltd. vs. 
DCIT [2016] 74 taxmann.com 214 (Delhi - Trib.) and [2015] 
54 taxmann.com 261 (Delhi - Trib.) [Page No. 174-200 of 
the case law compilation]. The findings of the tribunal is as 
follows: 

http://taxmann.com/
http://taxmann.com/
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"The final accounts of foreign branch office, including all 
the items of income, expenses, assets and liabilities are 
merged with the accounts of head office and the 
accumulated income so determined is liable to tax in India. 
When the sale made by the Indian Head office is 
considered as purchase of the foreign branch office and 
the figures of head office and branch office are 
consolidated, any under or over invoicing becomes tax 
neutral. Even if for a moment, the contention of the revenue 
is accepted as correct that the head office earned profit 
from its branch office, then such profit earned would 
constitute additional cost of the Branch office. On 
aggregation of the accounts of the Head office and branch 
office, such income of the Head Office would be set off with 
the equal amount of expense of the Branch Office, leaving 
thereby no separately identifiable income on account of 
this transaction. So the over or under invoicing between 
the  Indian head office and foreign branch office is always 
income-tax neutral in the case of an Indian enterprise 
having a permanent establishment outside India. Making a 
transfer pricing adjustment in respect of the international 
transactions between the Indian head office and the 
foreign branch office will result into charging tax on income 
which is more than legitimately due to the exchequer. 
Obviously, this is impermissible. The rationale in not 
applying the provisions of Chapter-X on transactions 
between the head office and branch office is limited only 
on an Indian enterprise having branch office abroad" 
Further, it was also held that - "Reverting to the extant 
context, it is apparent that when the assessee is only one 
entity in dealings between the head office and its branch 
office, such inter se dealings cease to be commercial 
transactions in the primary sense, what to talk of an 
'international transaction, whose pre-requisite is a 
transaction between two or more associated enterprises. 
Since the branch office in Canada is only a branch office 
and not a separate entity distinct from the assessee, the 
transactions between the head office and branch office in 
Canada could not be considered as international 
transaction." 
 
2.9 Even otherwise, the denial of deduction under section 
10AA is only when the TPO makes the adjustment. The 
deduction is not to be denied when the assessee is himself 
making the adjustment. This view is fortified by the 
jurisdictional Tribunal in iGate Global Solutions Ltd vs. 
ACIT [2008] 24 SOT 3 (URO) (Bang.) [Page 163-171 of the 
paperbook] wherein it was held that the assessee itself 
computed arm's length price and disclosed income on the 
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basis of said price, it could not be regarded as a case 
where there was enhancement of income due to 
determination of arm's length price by the TPO. In such 
circumstances, the appellant is entitled to deduction under 
section 10AA in respect of income declared in return. 
Similar observations have been upheld by the Delhi 
Tribunal in GS Engineering & Constructions India (P.) Ltd 
[2018] 100 taxmann.com 66 (Delhi Trib.) [Page 160-163 of 
the paperbook]. 
 
2.10 The conclusion of the learned AO that the deduction 
under section 10AA is to be given only after the setting off 
of loss of other units is also incorrect. The Supreme Court 
in Yokogawa's case 391 ITR 274 held that deduction 
under section 10AA has to be immediately on computing 
the income of the eligible undertaking under Chapter IV 
uninfluenced by the results of the other undertakings. The 
ratio of the Supreme Court decision in Yokogawa's case is 
applicable also to deduction under section 10AA. 
 
2.11 On the basis of the above, the denial of deduction 
under section 10AA by the AO is incorrect, contrary to law 
and facts. The addition to the total income on this count is 
liable to be deleted.” 

On the contrary, the Ld.Sr.DR placed reliance on orders passed by 

authorities below. 

We have perused the submissions advanced by both sides in the 

light of records placed before us. 

5. We note that the entire premises of disallowance u/s. 10AA of the 

Act is only on the basis that the assessee has not rendered any 

additional work for which, there is a voluntary TP adjustment 

declared by the assessee.  The revenue is doubting the rendition of 

work for the income earned against which the voluntary TP 

adjustment is made.  Voluminous details were filed by assessee 

before the authorities below in the form of bills, invoices, in respect 

of the services rendered by the STPI units in India.   

6. Further, we note that the Ld.CIT(A) observed that, there is no 

allocation of expenses between the STPI unit / SEZ unit, due to 

which, the disallowance was made.  The Ld.AR referred to page 91 

http://taxmann.com/
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of the paper book which has been filed before the authorities below 

that gives the bifurcation of expenditure between the STPI / SEZ 

unit, non-STPI, non-SEZ unit and US branch.  For the sake of 

convenience, the same is scanned and placed as Annexure – 1. 

7. We note that none of these details were considered by the 

revenue authorities.  In the interest of justice, we remand this issue 

back to the Ld.AO to verify all the details in respect of the rendition 

of services by the STPI/SEZ unit in India, against which voluntary 

TP adjustment of Rs.6,74,49,258/- was made, and the allocation of 

expenses by the assessee as per the Annexure – 1 placed herewith.  

The Ld.AO shall carry out necessary verification in respect of the 

claim, and the assessee is directed to file all necessary documents 

in support of and as called by the Ld.AO in order to adjudicate this 

issue.  The Ld.AO is directed to give proper opportunity of being 

heard to assessee. 

Accordingly, Ground nos. 2-3 raised by assessee stands partly 

allowed for statistical purposes. 

8. Ground no. 4 is in respect of mark to market loss claimed by 

assessee.  It is submitted that assessee is engaged in online market 

research and data analysis.  It exports its services and is entitled to 

receive the consideration in foreign exchange.  The consideration 

received by assessee after conversion depended on exchange rates 

prevalent on the date of conversion.  As the future exchange rates 

could not be predicted, the assessee was exposed to foreign 

exchange fluctuation risks.  During the year under consideration, 

assessee entered into option contract with ICICI Bank to hedge 

itself from foreign currency exposure due to fluctuation risks.  The 

Ld.AR submitted that the total premium charged by the ICICI Bank 

was Rs.19,25,000/- and the details of the contract entered into by 
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assessee and ICICI Bank is at pages 93-96 of the paper book.  He 

submitted that as the spot rate was higher than the strike rate of 

the option contract, and therefore the assessee did not exercise the 

options and as such the option contracts were not settled by actual 

delivery. The assessee had therefore charged a sum of Rs. 

4,81,251/- to the Profit and Loss Account as three options which 

were expiring in January , February and March of 2013 were not 

exercised (i.e., Rs. 19,25,000 X 12/3). This sum was claimed as a 

deduction in computing the appellant's taxable business income. 

8.1 It is a submission of the Ld.AR that the terms and conditions 

of the hedge manifests that the purpose of buying the put option 

helps the assessee in hedging the risk of the underlying foreign  

currency receivables against movements in exchange rate beyond 

the strike rate by paying premium (Page 94 of the paperbook).   

8.2 He also submitted that the assessee did not exercise the 

options for the month of January, February and March as the 

spot rate was always higher than the strike rate of the option 

contract. Therefore, the assessee charged a sum of Rs. 4,81,251 

(Rs. 19,25,000 X 3/12) to the profit and loss account. This sum 

was claimed as a deduction in computing the assessee's taxable 

business income. 

8.3 He placed reliance on the following decisions. 

 Decision of Hon’ble Karnataka High Court in case of Pr.CIT vs. Mphasis 

Ltd. reported in (2021) 128 taxmann.com 138 

 Decision of Hon’ble Karnataka High Court in case of CIT vs. Quest 

Global Engineering Services Pvt. Ltd. in ITA No. 133 of 2015 dated 

15.02.2021. 

wherein it is held that the loss sustained by an assessee due to 

fluctuation in the foreign exchange while implementing export 
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contract i.e., on receivables is incidental to assessee's business, 

and therefore such loss is not a speculative loss, but a business 

loss. Such loss is incurred in the ordinary course of business and 

could not be considered as speculative in nature under section 

43(5) of the Act.  The same should be allowed as business 

expenditure under section 37 of the Act. 

8.4 On the contrary, the Ld.DR submitted that it is a merely book 

entry and cannot be considered to be a business loss and relied on 

the disallowance upheld by the Ld.CIT(A). 

8.5 We have perused the submissions advanced by both sides in 

the light of records placed before us. 

8.6 Before us the Ld.AR submitted that the forex loss was on 

account of outstanding forward foreign currency contracts 

considering the value of foreign currency as on the reporting date 

and as per the requirement laid out under Accounting Standard 

11, by the Institute of chartered accountants of India has notified 

by Central Government under section 211 (3C) of the Companies 

Act, 1956. It is submitted by the Ld.AR that it is an allowable 

business expenditure by placing reliance on order of Hon’ble 

Supreme Court in case of CIT vs Woodward Governor India 

Pvt.Ltd., reported in 179 taxman 326. It has been submitted that 

as per Accounting Standard 11 assessee was required to 

reinstate the loan amount on the closing date of the balance 

sheet. He placed reliance on the decision of Hon’ble Supreme 

Court in case of Sutlej cotton Mills Ltd. vs CIT reported in (1979) 

116 ITR 1 wherein Hon’ble Supreme Court is observed as under: 

“Whether the loss suffered by the assessee was a trading loss or not would 

depend on the answer to the question, whether the loss was in respect of a 

trading asset or a capital asset. In the former case, it would be a trading loss but 

not so in the latter. The test may also be formulated in another way by asking 
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the question whether the loss was in respect of circulating capital or in respect of 

a fixed capital.” 

The court further observed that: 

“if the amount in foreign currencies utilised or intended to be utilised in the 

course of the business or for trading purposes or for effect thing a transaction on 

revenue account, is loss arising from the depreciation in its value on account of 

alteration in the rate of exchange would be a trading loss, but if the amount is 

held as a capital asset, the loss arising from depreciation would be a capital 

loss. This is clearly borne out by the decided cases which we shall presently 

discuss.” 

8.7 The Ld.AR also relied on following decisions: 

 Decision of coordinate bench in case of Honeywell Technology Solutions 

Lab vs ACIT in ITA No.977/Bang/2015 vide order dated 12/07/2019 

 Decision of coordinate bench in case ofDCIT vs.Syngene International 

Ltd., in ITA No.867 to 871/Bang/2914 

 Decision of Hon’ble Mumbai Tribunal in case of Inventurus Knowledge 

Services Vs.ITO in ITA No.5922/Mum/2913 

 Decision of Hon’ble Gujrat High Court in case of Friends & Friends 

Shipping Vs.CIT reported in 25 taxmann.com 553 

8.8 It is the submission of the Ld.AR that option contract was a 

vanilla option-Buy, Vanilla put and the assessee purchased for 

notional put currency of USD 1,00,000 at a strike rate of USD 

53.  For sake of convenience, the contract is scanned and 

reproduced hereunder: 

 

 



Page 13 of 26 
  ITA No. 15/Bang/2020                                         

 

 



Page 14 of 26 
  ITA No. 15/Bang/2020                                         

 

 



Page 15 of 26 
  ITA No. 15/Bang/2020                                         

 

 



Page 16 of 26 
  ITA No. 15/Bang/2020                                         

 

 

 

It is submitted that, these loss arise due to the trading 

transaction and that, in view of the ratio of Hon’ble Supreme 

Court in case of Woodward Governor (supra) assessee had an 

option of measuring its export receivables at exchange rate of 

U.S. dollar as on the last date of financial year.  

8.9 It is submitted by the Ld.AR that assessee in the present 

facts of the case the assessee entered into forward contracts with 

ICICI bank to hedge the foreign exchange fluctuation risk arising 

in regular course of business from existing sale as well as highly 

probable forecast transactions. He submitted that foreign 
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exchange forward contract creates a binding obligation and the 

losses are not contingent for notional liability. It has been stated 

that in case of foreign exchange forward contract, the value is 

derived from exchange of different currencies at a forward rate 

and not an export receivables/sale contract of the assessee. It is 

submitted that irrespective of whether such forward contract is 

entered into for outstanding debts or for future sales, the liability 

pertains is certain and quantifiable liability. The Ld.AR thus 

submitted that loss reported is on account of restatement and is 

an existing liability.  

8.10 The authorities below were of the view that assessee entered 

into forward contract with bank at predetermined exchange rate 

of foreign currency to safeguard its receivables from any 

fluctuation in foreign exchange. It was observed by the 

authorities below that, by entering into such forward contracts, 

assessee hedged its receivables and immuned itself from effect of 

any change in exchange rate of foreign currency. It was observed 

that, whatever may be the foreign exchange rate as on date of 

receipt of exports, whether it is higher or lower than the contract 

rate, assessee was certain of receiving the contract rate under the 

forward contract. However, by revaluing these forward contracts 

as on 31/03/2013, the assessee made claim of loss, not only on 

the basis of revaluation of its foreign exchange receivables but 

also on the basis of forward contracts. Such additional loss was 

denied by the authorities below by placing reliance on the CBDT 

instruction No.3/2010.  

8.11 It is submitted that an identical issue has been remanded 

by Coordinate Bench of this Tribunal in case of M/s. Biocon Ltd. 
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vs. DCIT in ITA No. 74/Bang/2019 for assessment year 2010-11 

by order dated 31.08.2021 by observing as under: 

“5.6.Reliance is also placed on Special Bench of Mumbai Tribunal in 

case of DCIT vs Bank of Bahrain and Kuwait ,reported in (2010) 41 SOT 

290 took the view that, forward contract entered into by assessee to sell 

foreign currency at an agreed price on a future date falling beyond last 

date of accounting period that is before the date of maturity of forward 

contract, such loss is an allowable deduction. Subsequently in DCIT vs 

Bank of America NT and SA, reported in (2011) 47 SO T124, the Hon’ble 

Mumbai Tribunal relying on the Special Bench decision in case of Bank 

of Baharin and Kuwait (supra) held that revaluation of forward 

securities contract are being made consistently.  

5.7 On account of such revaluation, profits are offered to tax and 

taxed and by the same token, loss, if any, is also to be allowed.  Placing 

reliance on the decision of Hon’ble Supreme Court in case of CIT vs 

Woodward Governor India Pvt.Ltd., reported in (2009) 312 ITR 254, it 

has been submitted that loss suffered by the assessee on account of 

forest derivatives as on the date of balance-sheet is an item of 

expenditure under section 37(1) of the Act. Hon’ble Supreme Court while 

considering this issue observed that the expression “any expenditure” 

has been used in section 37 of the Act to cover both “expenses incurred” 

as well as an amount which is really a loss even though such amount 

has not gone out from the pocket of the assessee. Hon’ble Court held 

that the unrealised loss due to foreign exchange fluctuation on the last 

date of accounting year in respect of loans taken for revenue purposes 

was allowed as deduction under section 37 of the Act. 

5.8 On perusal of the decision of Special Bench in case of Quality 

Engineering and Software Technologies Pvt.Ltd vs DCIT (supra), we 

note that provision for losses incurred on derivative contracts was held 

to be an allowable expenditure this Tribunal in that case held that, 

assessee therein entered into forward contract in order to protect its 

interest against fluctuation is in foreign currency is in respect of 
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consideration for export proceeds and that there was an actual contract 

for sale of marchendise, which cannot be termed as speculative 

transactions.  

5.9 In all the grounds considered and argued by both the sides 

hereinabove, we note that the issue revolves around allowability of 

losses on account of restatement of exchange losses on forward 

contracts, option premiums and restatement of losses and bank 

balances as on the last date of the balance sheet. From the submissions 

filed by assessee and the details of foreign exchange losses reproduced 

hereinabove reveals that the forward contracts entered into by assessee 

are for the purpose of protecting against loss which has an excess to 

assessee’s business. This position has not been denied by the 

authorities below. The various decisions relied by both sides supports 

the claim of assessee. However we note that the details of forward 

contracts and the nexes with its business being capital or revenue have 

not been submitted by the assessee before the Ld.AO.  

5.10 We refer to the consistent view taken by coordinate bench of this 

Tribunal in following cases: 

1. Acer India Pvt.Ltd vs ACIT in IT(TP)A No. 458/Bang/2016 dated 

18/02/2020 

“17.2 We have perused submissions advanced by both sides in 

light of records placed before us. 

It has been submitted that assessee has been consistently 

recognising gains/losses arising out of forward contracts, and 

has been offering income if any to tax arising from such 

contracts in accordance with accounting standard 11. It has 

been submitted that, assessee retains outstanding forward 

contract creditors/ payable s, Balance and loss/gain is 

recognised as expenses/income in the profit and loss, account 

at the year end. Further there is no dispute that such contracts 

have been entered into by assessee in order to protect its 

interest against fluctuation in foreign currency in respect of 

consideration for export proceeds which are revenue in nature. 

Thus, in our view consequent effect of this accounting treatment 

is to recognise exchange fluctuation gain or loss in the profit 

and loss account as on the valuation date. Hon'ble Supreme 

Court in case of CIT vs Woodward Governor India 
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(P) Ltd., reported in (2009) 312 ITR 254 held that, a transaction 

in 

which a legal liability has been incurred before it is actually 

disbursed would be regarded as revenue in nature. 

In the facts of present case assessee incurred foreign exchange 

loss far year under consideration towards trading activities, 

and therefore it is directly attributable to business of assessee, 

which is an allowable expenditure” 

2. DCIT vs M/s Coffee Day Global Ltd. in ITA No.3040 & 

3041/Bang/2018 dated 24/02/2020. 

“10.8 We have heard the rival submissions and perused the 

record. The Supreme Court in the case of Sutlej Cotton Mills 

Ltd. vs. CIT reported in (1979) 116 ITR 1 held as under: 

'The law may, therefore, now be taken to be well settled that 

where profit or loss arises to an assessee of account of 

appreciation or depreciation in the value of foreign currency 

held by it, on conversion into another currency, such profit or 

loss would ordinarily be a trading profit or loss if the foreign 

currency is held by the assessee on revenue account or as a 

trading asset or as a part of circulating capital embarked in the 

business. But, if on the other hand, the foreign currency is held 

as a capital asset or as fixed capital, such profit or loss would 

be of capital nature" 

The ratio of the above decision is whether the gain or loss 

should be brought to tax or allowed as deduction depends 

upon whether the foreign currency transactions were carried 

on account of capital or revenue items. If the foreign 'currency 

transactions are undertaken on capital account, the gain made 

out of such transaction is outside ambit of taxation, of course 

subject to the application of provisions of section 43A of the 

Act. If the transactions undertaken are on account of revenue 

items, the gain is clearly taxable and so the loss also is clearly 

allowable. In the present case, in the assessment year 2013-

2014, Rs.18.12 crore represent the notional forex loss that is 

reinstatement of loan as on 31st March by marking to 

marketing rate and the balance amount is incurred on actual 

payment made during the year. In the assessment year 2014-

2015, Rs.25.55 crore represent notional forex loss as above 

and balance amount is incurred on actual payment during the 

year. The Assessing Officer except making bald assertion that 

the transactions were undertaken on account of capital items 

no evidence was brought on record to establish that the foreign 

currency transactions were undertaken on capital items. The 

Supreme Court in the case of CIT vs. Woodward Governor 

India Pvt. Ltd. (2009) 312 ITR 254 had already held that the 
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actual payment was not a condition precedent for making 

adjustment in respect of foreign currency transactions at the 

end of the closing year. We are, therefore, unable to concur or 

agree with the view of the Assessing Officer that liability could 

arise only when the contract would have matured as such a 

stand is totally divorced from the accounting principles and is 

in variance with the principle upheld by the Apex Court in the 

case of Woodward Governor -India Pvt. Ltd. (supra). It is also 

not in dispute that assessee is following the mercantile system 

of accounting consistently. The foreign exchange loss is due to 

the reinstatement of the accounts at the end of the financial 

year as well as loss incurred on account of exchange 

fluctuation on repayment of borrowings is similar to the 

interest expenditure and it is to be allowed as revenue 

expenditure u/s 37 of the I.T.Act, as per the accounting 

standard approved by the Institute of Chartered Accountants 

of India. Hence, we do not find any infirmity in the finding of 

the CIT(A) on this issue and confirm the same. This ground of 

appeals of the Revenue is dismissed.” 

 

3. ABB global industries and services private limited vs DCIT in ITA No. 

1488/B a NG/2017 by order dated 31/12/2020 

 “10. We have considered the rival submissions. A perusal of the 

order of the AD shows that the AD called upon the assessee to 

justify the allowability of the losses on account of exchange loss 

on forward contracts. The assessee gave two submissions dated 

8.1.2014 and 23.1.2014, copies of which are placed at page nos. 

26-27 & 28-34 respectively. In both the submissions, the details 

of forward contracts has not been mentioned. 

 

 11. As far as law on the issue is concerned, it is very clear that 

the forward contracts entered into for the purpose of protecting 

against loss and which has a nexus to the business of the 

assessee and which are on revenue account have to be allowed 

as a deduction. The decision cited on behalf of Id. counsel for the 

assessee supports the claim made in this regard. We, however, 

find that the details of forward contracts and nexus with the 

business of the assessee have not been submitted by assessee 

before the AO. We therefore are of the view that while upholding 

the principle that losses on account of exchange fluctuation on 

forward covered contracts are allowable as a deduction, we hold 

that the factual details in this regard should be examined by the 

AO and for the purpose we set aside the order of CIT(Appeals) 

and remand the issue to the AO for fresh consideration. The 

assessee has to show the nature of forward contracts and its 
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nexus with the business of assessee and also the fact that such 

contracts are on revenue account and not on capital account.” 

5.11 We are therefore remitting issues back to the Ld.AO for examining 

the factual details in this regards.  

5.12 At the outset, it has also been submitted by the Ld.AR that the 

losses are within the limits of the receivables as far as the mark to 

market losses are concerned. Assessee is directed to file all relevant 

documents/forward contracts to establish the nexes with the business 

of assessee and also the fact that such contracts are on account of 

revenue and not on capital. 

Hon’ble Karnataka High Court in case of CIT vs Wipro Finance Ltd. 

reported in 351 ITR 153  following the decision of Hon’ble Supreme 

Court in case of CIT vs Woodward Governor (India) Pvt.Ltd., (supra) held 

as under: 

“4. The view taken by the Supreme Court in this judgment is to the 

fact that while even notional loss can be claimed by way of a 

business loss as to a deductible item in computing the income of the 

assessee for the year, as it is a computation on notional basis, it is 

made dependent on the manner of conduct of the assessee is in 

respect of the earlier assessment period and particularly as to the 

assessee has been following this uniformly over the period of years 

and the test being when there was a notional gain as to whether it 

had been offered for tax etc. The Supreme Court took the view that 

such claim can be entertained subject to fulfilment of the following 6 

conditions: 

(i) whether the system of accounting followed by assessee is the 
Mercantile system, which brings into debit the expenditure 

amount for which a legal liability has been incurred before it is 
actually disbursed and brings into credit what is due, 
immediately it becomes due and before it is actually received; 
(ii) whether the same system is followed by the assessee from 
the very beginning and if there was a change in the system, 
whether the change was bona fides; 
(iii) whether the assessee has given the same treatment to 

losses claimed to have accrued and the gains that may have 

accrued to it; 

(iv) whether the assessee has been consistent and definite in 

making entries in the account books in respect of losses and 

gains; 
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(v) whether the method adopted by the assessee for making 

entries in the books both in respect of losses and gains is as 

per nationally accepted accounting standards; 

(vi) whether the system adopted by the assesseee is fair and 

reasonable or is adopted only with a view to reducing the 

incidence of taxation. 

 

5. In the wake of the judgment of the Supreme Court, it is now 

submitted that while the view of the tribunal that the assessee 

can claim such deduction has to be affirmed, the matter does not 

end with that, but such claim will have to be examined in the light 

of the fulfilment of the conditions as indicated by the Supreme 

Court for which purpose, the matter may have to go back to the 

assessing officer, who has to apply these tests to the claim made 

by the assessee and then either admit the claim or rejected 

depending upon the assessee being in a position to satisfy the 

fulfilment of the conditions. 

 

6. In the view of joint submission made by both Council, the 

question is apparently answered in favour of the revenue and in 

sense that though the view of the tribunal is to be affirmed on the 

principle that being further made subject to the fulfilment of the 

conditions, the matter has to go back to the assessing officer for 

examination. In this view of the matter the appeal is allowed in 

these terms. The claim of the assessee to be re-examined by the 

assessing officer and respect of the assessment year applying 

the test of fulfilment of the 6 conditions mentioned above. The 

assessing officer to issue notice to the assessee, fixing the date of 

hearing the assessee or its counsel and then pass orders.” 

5.13 We note that the authorities below have not verified the forward 

contracts entered into for purpose of protecting against losses and 

whether it has nexes to the business of assessee which are on revenue 

account. As observed by coordinate bench of this Tribunal in case of DCIT 

vs M/s Coffee Day Global Ltd. (supra),that; 

“If it is found that the foreign currency transactions are undertaken on 

capital account, the gain/loss made out of such transaction is outside 

the ambit of taxation, of course subject to application of provisions of 

section 43A of the Act. If the transaction undertaken are on account of 

revenue items, the gain is clearly taxable and so the losses clearly 

allowable.” 

5.14 Similar view has been taken by Hon’ble Cochin Bench in case of 

Baby Memorial Hospital vs ACIT in ITA No. 420/Coch/2019 by order dated 

08/11/2019.  
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5.15 In view of the above discussion and the ratio laid down by 

Hon’ble Karnataka High Court in case of CIT vs Wipro Finance Ltd. (supra), 

we direct the Ld.AO to examine and decide the issue pertaining to forex loss 

on loan restatement, forex loss on forward exchange contract, and forex 

loss on restatement of bank balances and expenditure on option premium. 

The assessee has to show the nature of forward contract and its nexes with 

the business of assessee and also the fact that such contracts are on 

revenue account and not on capital account. We direct the Ld. AO to verify 

all the details and consider the claim of assessee in accordance with law. 

8.12 The Ld.AR submitted that assessee follows mercantile 

system of accounting and income and expenditure are recorded 

at the time of their accrual or incurrence. He thus submitted 

that, income has accrued during the previous year whether it is 

received during the previous year is immaterial or during the year 

preceding or following the previous year. Similarly, expenditure is 

recorded on accrual basis even if it becomes due during the 

previous year, irrespective of the fact whether it is  during the 

previous year or not.  

8.13 Placing reliance on the Accounting Standard 11 and the 

requirement of compliances under section 211(3A) of Companies 

Act 1956, it was submitted that assessee is required to make 

provision towards all known liabilities and losses, even though 

the amount cannot be determined with certainty. Under section 

145 (2) of the Act, recognition of mark to market losses as on last 

date of the financial year is to be satisfied as per Accounting 

Standard 1, relating to disclosure of accounting policies. Reliance 

is also placed on Accounting Standard 30, wherein companies 

are required to account for Mark to market losses in their books 
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despite the fact that the contract has not yet matured as on the 

balance sheet date. 

Accordingly, this ground raised by assessee stands partly 

allowed for statistical purposes. 

9. The next issue is in respect of not allowing the set off of brought 

forward losses against the business income.  The Ld.AO is directed 

to consider this claim of assessee in accordance with law. 

Needless to say that proper opportunity of being heard must be 

given to the assessee. 

In the result, the appeal filed by assessee stands allowed for 

statistical purposes. 

Order pronounced in the open court on 18th August, 2022. 

       
     

  Sd/-  Sd/- 
(CHANDRA POOJARI)                         (BEENA PILLAI)                                                                                                                           
Accountant Member                     Judicial Member  
 
Bangalore,  
Dated, the 18th August, 2022. 
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